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present this number interesting 
discussion Mr. Augustus Levey, the 
New York bar, the question whether 
woman can legally hold the office director 
national bank. point has not yet 
been decided the courts, but the article 
presents, very clearly think, the reasons 
which lead the conclusion that woman 
can legally act. 


note other negotiable instru- 
essential its validity, but just what 
will constitute delivery many cases fre- 
ance published herein, brief but 
instructive consideration the subject will 
four.d. 


Where note reads promise pay,” 
and the name one more its officers, 
“Jones Improvement Company, John 
Smith, president,” without the use the 
word “by” before the name the officer, 
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the supreme court Iowa has adopted the 
extreme rule that Smith liable, 
and will not permit outside evidence show 
that was his intention make the note 
the corporation alone. 

the column Queries and Replies,” 
replying subscriber who makes inquiry 
regard the subject, show that 
doctrine confined Iowa alone, while the 
courts other states either hold that such 
note purports its face bind only the 
corporation, and not the individual, else 
that ambiguous and open explanation 
parol evidence the real intention 
the parties. 


‘THE concluding article the series writ- 
ten the editor, relating the duties, lia- 
bilities and remedies banks paying forged 
paper (which have been published monthly 


next will treat those cases 
where the bank has remedy against the check 
drawer. ‘The article will embrace the sub- 
ject negligence executing the paper, and 
also present the law the duty devolved 
upon the depositor examine his account. 


‘The legislature Wisconsin, law 
the present year, make wise provision with 
reference the subject private bankers 
using corporaie titles. Departing from the 
character legislation enacted some 
the other states prohibiting the use un- 
incorporated private bankers, not subject 
corporate titles indicating that the busi- 
ness that bank, has passed law re- 
quiring every bank banker the state, 
not organized under the state national 
banking law, make semi-annual reports 
the state treasurer. law made em- 
brace every person using the words “bank, 
banking banking-house” upon any sign, 
letter-head the like, and is, therefore, 
sweeping its scope. 

Those acts which prohibit the use arti- 
ficial corporate titles private bankers 
not subject supervision required re- 


‘ 
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port, are open the objection that bankers 
who have transacted business under those 
titles the enactment such leg- 
islation, have vested property rights therein, 
which cannot affected laws the char- 
acter indicated. question whether this 
objection tenable was discussed pre- 
vious issue, and shown undecided and 
doubtful. But this question obviated 
the Wisconsin legislature, that body does 
not prohibit the further use such titles, 
but requiring the parties doing business 
thereunder make certain reports and pro- 
viding for their publication, creates method 
which their condition exposed public 
view, and all danger and risk attendant upon 
dealing with irresponsible concerns removed. 

The law published another part the 
repeals chapter 152 the laws 
Wisconsin 1885 which prohibited the 
use the words “bank, banking banking- 
house” persons corporations not legally 
organized banking corporations, without 
prefixing affixing the names the persons 
firms engaged the business. 


Now that the busy season hand, and 
the courts are once more engaged hearing 
and determining disputed questions, would 
pleased receive from bankers and 
the legal fraternity, statements any pend- 


litigation likely prove interest 


our readers. are anxious furnish our 
subscribers not only with what has been de- 
cided, but also present them with subjects 
that are awaiting decision which involve 
novel and important points the law 
banking. 

publish this number act the 
legislature extending the field 
which savings banks may invest their deposits. 
bill looking the same end was introduced 
the last session the New York legislature, 
but failed become law. 
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CAN WOMAN LEGALLY HOLD THE 
‘TIONAL BANK? 


This questi..n more often mooted 
late than generally known. Many the 
original owners national banks, particularly 
the smaller ones located villages and 
country towns, have passed away during the 
last few years, leaving only daughters in- 
heritors their fortunes. frequently 
happens that these women have more 
thoroughly educated than many the men 
who surround them, and they are therefore 
indisposed entrust the management the 
institution which their patrimony in- 
whom they feel are inferior 
capacity themselves. only natural, 
moreover, that increase the reliance upon 
women the conduct business enterprises 
should observed when the general assimila- 
tion the education women that 
men considered, and particularly since the 
business course tuition now univers- 
ally part the curriculum the better 
class schools for females. Although 
women have from time time been elected 
the directory national banks 
cised the functions the office without ob- 
jection from the comptroller the currency, 
yet the question still unsettled any 
judicial decision, and compara- 
tively little consideration the hands the 
legal text-book writers. 

qualifications directors national 
banks are determined the provisions 
section 5146 the revised statutes 
the United States, which reads follows 
Sec. 5146, director must during his 
whole term service, citisen the 
United States and least three-fourths 
the directors must have resided the state, 
territory district which the association 
located, for least one year immediately 
preceding their election, and must resi- 
dents therein during their continuance 
office. Every director must own his own 
right, atleast ten shares the capital stock 
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Any director who ceases the owner 
ten shares the stock, who becomes 
any other manner disqualified, 
vacate his place.” 


general consideration the statute in- 
dicates that the qualifications directors are 
made depend three concurring facts, 
which are expressed the law, undoubtedly 
the order importance which the law- 


makers intended give each 


thus 

First. Citizenship the United States. 

Second. State citizenship (and residence) 
required the statute. 

‘Third. Ownership the stock the bank 
the extent least ten shares. 


distinction between citizenship the 
United States and citizenship state, 
though entirely familiar 
lawyers, comparatively little known lay- 
men. is, subject great prac- 
tical importance the law, and upon 
have turned decisions the highest political 
questions which arise from the 
distinction grow out the dual nature 
the government the United States its 
relation the citizen, and always involve in- 
quiries the most interesting character 
the student government. 


United States and yet not citizen 
state, and, conversely, one may citizen 
astate and yet not citizen the 
United States. 


But what the framers the National Bank 
act intended was, that the were 
eligible both citizens the United 
States and citizens states. will 
necessary, therefore, inquire the outset 
what constitutes citizenship each these 
relations, both the United States and 
the state, and how far and for what pur- 
poses woman can considered citizen 
either. ‘The fourteenth amendment the 
Constitution the United 
that persons born naturalized the 
United States are citizens the United 
States, and the state wherein they reside.” 
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the leading case Minor Happen- 

sett, Wallace, 162, where was con- 

tended the plaintiff that the effect this 

was give women the right 

vote asa and immunity” 

sarily growing out citizenship, the Supreme 

Court the United States said thit women 

were citizens the United States much 

before after the adoption this amend- 

ment. ‘The court referred numerous 
cases beginning with the formation the 
government which the jurisdiction 
United States courts had depended upon cit- 
izenship, and said that instance had 
ever been insisted where the plaintiff was 
woman she was not citizen because 
she was woman. court then cited 
the pre-emption and the homestead laws, 
which women being citizens the United 
States” are permitted avail themselves 
the privileges these statutes, well 
the various naturalization laws, which ex- 
pressly provide for women becoming citi- 
zens the United States. purport 
the decision that though women un- 
doubtediy are fully and all intents 
men citizens the United States, yet that 
the elective franchise neither men 

any more than women “privilege im- 

munity” citizen the United States 
such, nor test citizenship, either 

state federal matters, any more than the 

right hold civil offices under the govern- 

ment is. therefore follows, necessary 

corollary from this and similar decisions, that 

far United States laws are concerned, 

women certainly must considered within 

their intention whenever citizenship refer- 

red general expression. 

will observed that reference has been 
made above state citizenship second 
qualification for national bank director. 
This not terms declared, but when 
considered first, that all citizens the 
United States are also the fourteenth 
amendment above quoted, citizens the state 
wherein they reside, and second, that resi- 
dence the state territory, etc., 
pressly required the act, the requirements 
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state citizenship may properly also 
said required implication. 

may said generally with respect 
state citizenship, that women who are citizens 
within the definition above referred to, are 
deemed qualified fill all civil posi- 
tions except where the word “male” creates 
express limitation such as, for example, 
where male citizens only are allowed prac- 
tice law. Bradwell The State, Wall., 
130; where the limitation sex used 
with reference the grant franchise 
privilege not common right, such for ex- 
ample the right vote commonly 
deemed be. for this reason that the 
expression the Constitution the State 
New York, Article Section “Every 
male citizen the age twenty-one years 
women. ‘The law considers the elective 
tain class possessing certain qualifications, 
the people the exercise their sover- 
eignty, and not right inherent any one. 
The legal construction which has therefore 
given this phrase is, “‘a male citizen 
and none other shall vote. People 
Hun., 198, and cases cited. But 
evident that the right exercise calling, 
position sense properly connected with 
the administration government itself (as 
voting, holding office under the state, 
practicing law) must deemed 
their essence, natural fundamental rights, 
which not supposed the courts 
would hold, are without the power indi- 
viduals solely reason their sex. 

Nearly all the state constitutions contain 
bill rights similar substance that in- 
serted the New York state constitution, 
which provides among other things 
person shall bedeprived life, liberty 
property without due process law.” 

The phrase within the constitu- 
tional intent was recently defined the New 
York court appeals not restricted 
freedom from physical restraint the 
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person the citizen, incarceration, but 
deemed embrace the right man 
free the enjoyment the faculties with 
which has been endowed his Creator, 
subject only such restraints are neces- 
sary the common welfare. 
its broad sense, understood this country, 
means the right not only freedom from 
servitude, imprisonment restraint, but the 
right one use his faculties all lawful 
ways, live and work where will, earn 
his livelihood any lawful calling, and 
pursue any lawful trade 
People Gillson, Y., 389; P., 
Matter Jacobs, Y., 98; Slaughter 
Cases, Wall., 36. 

beyond all question, judgment, 
that this constitutional guarantee would ap- 
ply all its force women well 
men, and that any attempt statute law 
restrict the lawful avocations employments 
women would offend both against the fed- 
eral and state constitutions. this the 
correct view, may confidently said 
fortiori that court, either state federal, 
will ever attempt inject 
against the capacity women fill office 
private corporation solely reason 
the employment statute the masculine 
pronoun. 

The general rule undoubtedly that where 
the word employed statute, may 
read indifferently apply either sex, 
unless from the context evident that 
the word must limited the masculine, 
as, the subject the statute were the 
right tenancy the curtesy, which could 
not applied females 

The general rule consiruction that 
thing which within the the 
makers statute much within the 
statute were within the letter, and 
thing which within the letter not within 
the statute unless within the intention 
the makers. Holmesv. Carley, 
Dwarris Statutes, Am. Ed. 
180 and this intention cannot imported 
from without the statute, but must infer- 
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red from its general purpose the statute 


parent which any necessity leads 
suppose that was the intention Congress 
exclude women from the directorate 
national banks. the contrary, Congress 
has general terms the first section the 
United States revised statutes indicated 
intention not restrict the operation fed- 
eral statutes the male sex, merely the 
use the masculine pronoun since 
therein expressly provided that determin- 
ing the meaning the revised statutes 
words importing the masculine gender may 
applied females.” 

Although this statute all 
permissive and not mandatory, yet en- 
tirely safe assume that would consid- 
ered both the federal courts and depart- 
ments expression the legislative will 
that there should interpretation 
statutes which should import distinction 
sex merely from the use the masculine pro- 
noun, unless the context clearly necessitated 

Upon careful consideration the entire 
subject, and fully impressed with its growing 
importance, clearly the that 
women are qualified and may legally act 
directors national banks. ‘The views 
above expressed would, course, also lea 
the conclusion that the absence any 
state statute the contrary they could also 
lawfully act the directorate state banks. 

New York. 
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CERTIFICATE 
DEPOSIr FOR GAMBLING 
DEBT—WHEN VOID HANDS 
SUBSEQUENT HOLDER. 


INDORSEMENT 


United States Circuit Court, Mis- 
D., April 24, 1889. 


Savincs Bank Kansas NATIONAL 
Bank Commerce (Carpenter, Inter- 
pleader). 


C., the owner certificate deposit issued bank 
Kansas City, Mo., indorsed and delivered the same 
Kansas City, Kan., payment money lost 
presented the certificate the issuing bank, but. 
deposited the bank Kansas City. Kan., 
and took its certificate deposit therefor. The Kansas 
bank presented the deposited certificate the Missouri 
bank, and refusal payment brought suit against the 
latter. C.also brought suit against and the Kansas 
bank for the cancellation the certificate. was stipu- 
lated that the two causes should be heard together as an 
interpleader between the Kansas bank and C., the Mis- 
souri bank standing ready pay over the amount 
should found entitled thereto. The cer- 
tificate was not nego:iable under the laws of Missouri, as 
lacked the essential words for value received and 
appeared that the certificate issued the Kansas bank 
had not been transferred. but was offered evidence 
and remained the possession the court. 


The transfer the certificate was void, and the 
Kansas bank could not assert title thereto against 


Maltby and the Savings Bank Kansas, and 
action the Savings Bank Kansas against 
the National Bank Commerce Kansas 
City, submitted stipulation inter- 
pleader between the savings bank and Car- 
penter. Rev. St. Mo., 1879; 547, provides 
that “every promissory note for the payment 
money the payee therein named 
order bearer and expressed for value 
received shall have the same 
effect and negotiable like manner in- 
land bills exchange.” 

Hutchings Keplinger and Jas. Gar- 
ner, for Savings Bank Kansas. 
Holmes Krauthoff, for National Bank 
dorum, for Carpenter. 


substantially the following state 
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June 15, 1888, Carpenter deposited 
with the said Bank Commerce Kansas 
City, Mo., the sum $3,500, and took from 
the bank its certificate deposit therefor 
follows 
City. 
City, Mo., June 15, 1888. 
“$3,500.00. 

“H. Carpenter has deposited this 
bank thirty-five hundred dollars, 
payable the order himself the return 
this certificate properly indorsed. 

the day following, Carpenter visited 
gambling house just across the line the 
state Kansas, kept one Clayton Maltby, 
who ran what known “faro bank,” 

where Carpenter was induced play said 
gambling device, and lost the sum $3,500, 
pay which wrote his name the back 
said certificate deposit and delivered 
the same said Maltby his agent. 
the same day Maltby, through his agent, pre- 
sented said certificate the said Bank 
Commerce for payment, which was refused 
the bank, the ground that had been 
notified Carpenter not pay same. 
Thereupon Maltby the same day took 
said certificate the Savings Bank Kan- 
sas, which located just across the line from 
Kansas City, Mo., and deposited the same 
said last named bank, receiving therefor the 
following certificate 

CERTIFICATE 
“$3,500.00. 
certificate not subject check. 
“Savincs BANK 
City, Kan., June 16, 1888. 

“This certify that Maltby has 
deposited the sum thirty five hundred dol- 
lars with the Savings Bank Kansas, for the 


term months, which certificate 
draw interest the rate per cent. 
per annum. 

“No. 608. Cashier.” 


The evidence shows that Maltby, who 
seems have done large business, usually 
made deposits money this bank, and 
took therefrom similar certificates deposit 
and that the bank took the certificate the 
Bank Commerce without notice 
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the manner which Maltby acquired the 
same. the 18th day June following, 
the Savings Bank Kansas sent the certifi- 
cate the Bank Commerce for collection, 
through the clearing house Kansas City, 
Mo, where was thrown out for non-pay- 
ment; and the same day was duly pro- 
tested, steps having been taken Carpenter 
looking the stopping its 
August following, Carpenter instituted suit 
the circuit court Jackson county, Mo., 
against and the said Savings Bank 
Kansas, having for its object the cancellation 
said indorsement said certificate de- 
posit held the savings bank and its recla- 
mation. ‘This proceeding was based upon 
provisions the statute Missouri author- 
izing such action growing out the loss 
such security such gambling device. ‘This 
suit, the application the bank, ‘was re- 
moved from the state court this court. 
the July, 1888, the said savings 
bank instituted suit this court against the 
said National Bank Commerce recover 
judgment the certificate deposit issued 
the latter bank said Carpenter. ‘The 
cause was submitted the court for hearing, 
stipulations all parties concerned that 
the two causes should heard together, 
Carpenter appeared interpleader said 
controversy. defendant bank, its 
answer and position this controversy, 
indifferent party, asking protected, 
ready and willing pay over its debt 
whomsoever the court may find entitled 
thereto. that the real controversy here 
between the savings bank and Carpenter. 

only consideration for the transfer 
the certificate from Carpenter Maltby being 
for much money lost the 
game run Maltby, had such loss 
occurred Missouri, the transfer, both 
Maltby and any assignee under him, would 
have been absolutely void and effect. 
‘The indorsement the certificate Maltby 
would never written. Rev. St. Mo., 
318. 

‘The contention plaintiff, however, is— 
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first, that the gambling device question, 
also the indorsement and deposit the 
certificate the savings bank, occurred 
the state Kansas; and, second, that the 
certificate deposit issued therefor the 
savings bank Maltby occurred the state 
Kansas; and, therefore, the rights the 
plaintiff are determined the law 
the latter state affected those transac- 
tions. Flowing from these assumptions, 


plaintiff contends—first, that there 


statute akin that Missouri 
invalidating and nullifying the transaction 
between Carpenter and Maltby; and, second, 
that such certificate deposit the state 
Kansas possesses the quality commercial 
paper, negotiable inland bill ex- 
change and, third, that the plaintiff acquired 
the same the usual course trade 
innocent purchaser. the criminal statutes 


that state (Section 239, Comp. Laws 
Kan., the keeping such gambling 
device “faro bank,” and inducing 


permitting any person play thereat, are de- 
clared misdemeanor, punishable impris- 
onment county jail not exceeding one 
year, and fine not exceeding $1,000. 
true that provision like that the Mis- 
souri statute found declaring all convey- 
ances, bonds, notes, bills, etc., predicated 
such gambling transactions, null 
But does follow that act, declared 
the criminal statute the state 
misdemeanor punishable imprisonment 
and fine contrary the moral sense 
the people and inimical the well- 
being society, can made the basis 
contract between the criminal act- 
ors, enforceable her courts? would 
certainly marked incongruity for the 
civil courts state lend their counten- 
ance and aid contract between two 
gamblers, when the criminal courts were pun- 
ishing corporally the parties for violating, 
the act leading the contract, the criminal 
code designed suppress vice and preserve 
the public morals. expressly declared 
section 1018, Comp. Laws Kan. 
1885, that common law, modified 
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constitutional and statutory law, judicial de- 
cisions, and the condition and wants the 
people, shall remain force aid the 
The*common law England, altered 
the statute Anne, 14, declared 
all notes, bills, bonds, etc., given 
any person persons whatsoever, where the 
whole any part the consideration 
shall for any money other valuable 
thing whatsoever, won gaming, 
shall utterly void, frustrate, and 
fect all intents and purposes whatsoever.” 
See Bac. Abr., 456; Vaughan Whit- 
comb, Bos. (N. R.) 413; 
Cook, Nev., 75. 


The object all law repress vice 
and promote the general welfare society; 
and does not give its assistance person 
enforce demand originating his breach 
violation its principles and enactments. 
Contracts violation statutes are void, 
and they are so, whether the consideration 
lation the statute. statute either 
expressly prohibit enjoin act, may 
impliedly prohibit enjoin it, affixing 
penalty the performance omission 
thereof. makes difference whether the 
prohibition expressed implied. 
either case contract, violation its pro- 
visions, void.” 

And further said that this rule 
always applied the statute was 
made for the protection the public from 
moral evils from those which know from 
experience that society must guarded from 
preventive legislation.” penalty im- 
prohibition. think not too much 
say that the consensus the moral sense 
the American people that wagering con- 
tracts and transactions growing out such 
gambling device are repugnant 
the well-being society, fraught with vice, 
and pregnant with demoralization, corrupting 
alike youth and the aged. must, 
therefore, contrary public policy, and 
subject the wholesome maxims, 
causa non oritur actio; dolo malo non 
oritur actio. 
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Conformably this principle held 
Conner Mackey, Tex., 747, that where 
the consideration the note sued was 
money won game cards called poker,” 
the consideration was illegal, the general 
ground that gaming cards tends immor- 
ality. doctrine has been recognized 
the courts Kansas. McKin- 
ney, Kan., 109; Cleveland Wolff, Kan., 
187. 

Counsel for plaintiff, seizing upon the pro- 
position advanced counsel for Carpenter 
that the case may regarded action 
replevin Carpenter recover possession 
the certificate deposit, contend that the 
certificate deposit itself was wagered 
the game, and having been actually turned 
over the winner, both parties being 
replevin would not lie recover 
back the absence express statute, 
likening the case that where stakeholder 
had turned over the the winner be- 
fore action brought. ‘That not, however, 
this case. ‘The certificate, being payable 
order, was not available any third party 
without the indorsement Carpenter. 
indorsed and turned over Maltby 
ard. action recover this evi- 
dence debt, which, give plaintiff any 
standing court, indispensable, both 
pleading and proof, show valid transfer 
fore, brings into view the transaction, the fact 
the indorsement, and the right 
enforce the contract against the payor 
and the interpleader, Carpenter. check 
the handwriting has been held 
176. And there had been money bank 
and the loser had drawn out prevent 
payment, would not have been liable 
the winner for money had and received. 
Denniston Cook, Johns., 376. 

were conceded, however, that this 
action would maintainable the forum 
Kansas, would the courts Missouri enter- 
tain such action? make question 


the general rule that contract made 
other jurisdiction valid the con- 
tractus isgenerally enforceable every other 
jurisdiction. But this rests upon the doctrine 
comity, and depending upon this comity, 
jure gentium, the law public preservation, 
like the natural law self preservation, forbids 
that any nation state should bound re- 
cognize and enforce any contract, matter 
where made, inimical injurious its own 
interests, hurtful pernicious its moral 
sense and public policy. his Con- 
flict Laws, 258, reckons among these con- 
tracts, such “in their own nature are 
founded moral turpitude and are incon- 
sistent with the good order and solid interests 
society.” people are bound ought 
enforce hold valid their courts 
justice any contract which injurious their 
public rights, offends their morals, con- 
travenes their policy, violates public law.” 
Kent. Comm., 458. 

The statute this state denounces the 
keeping and use faro” banks crime, 
and declares all conveyances, bonds, bills, 
notes and securities, the consideration 
which money property won any game 
gambling device, void and annullable 
her courts, even the hands assignee. 
This statute but expressive the moral 
sense the community, and is, held 
the supreme court Williams 
Mo., 318, aid the statute punishing 
gambling criminal offense.” 

was held thata partnership the lottery 
business another state would not en- 
forced New Jersey, although valid where 
formed, because lotteries are ma/a se, “bad 
their nature, and bad their results 
toriously prejudicial the interests and 
morals the public.” 

the case bar, Maltby established his 
gambling house just across the state line 
Kansas City, Kan., with but street block 
separating from Kansas City, Mo.; 
close that the immoral atmosphere his 
establishment can breathed the people 
Missouri and its demoralizing influence 
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felt community. does seem 
that the courts justice this juris- 
diction ought their doors against such 
asuitor when brings his transactions, grow- 
ing out his nefarious calling, her 
temples for arbitrament. 


But, say learned counsel, the certificate 
deposit question under the Kansas statute, 
when was transferred, the nature 
negotiable promissory note, and the 
plaintiff innocent purchaser. ‘To this 
answer, the certificate question was is- 
sued the defendant bank the state 
Missouri, and this the place perform- 
ance the contract. the statute law 
this state the certificate deposit not 
negotiable instrument, lacks the essen- 
tial words, “for valae received.” 
Bank, Mo. App., 362; Smock, 
Mo., 219. negotiation foreign juris- 
diction cannot alter the rights the parties 
when sued this jurisdiction, the place 
the contract and the place its perform- 


573- 


the plaintiff innocent purchaser? 
constitute such must have taken the 
certificate without notice how Maltby ob- 
tained it, and paid parted with something 
it, but orly issued Maltby its certificate 
deposit for corresponding amount. 
that certificate the state Kansas pos- 
sessed the quality negotiable commercial 
paper, may conceded that Maltby 
had negotiated it, that was now situ- 
ated that the bank did not know who held 
and might become liable some third inno- 
cent holder, its attitude controversy 
might different. Jones, Mo., 
104-108. the certificate has not been 
transferred Maltby. the contrary, 
produced evidence the trial 
this cause, and now the possession 
this court. ‘The plaintiff expesed 
peril, the certificate its command. 
The parties are all before the court, the 
rights all can protected, and justice 


‘The bank paid 
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done. conclusion that the 
action must fail. 

further appears from the evidence that 
the occasion the loss the certificate 
question Maltby let Carpenter have 
money the sum $200. Maltby claims 
that this advance was made Carpenter 
part consideration the transfer the cer- 
tificate, while Carpenter claims that was 
separate transaction wholly independent 
the loss the certificate. quite mani- 
fest mind that these transactions were 
allied each other, both the time 
and circumstance, lead irresistibly 
the conclusion that this money was ad- 
vanced account the loss transfer 
the certificate; that would not have been 
made but for Carpenter’s misfortune. ‘To 
permit Carpenter recover from Maltby the 
certificate, and secure its entire proceeds, 
without making restitution the $200, would 
unequal and unjust. 

The judgment therefore that plaintiff 
take nothing its that the defend- 
ant pay over Carpenter the sum $3,300, 
and Maltby the sum $200, satisfac- 
tion its certificate deposit. 


NATIONAL BANK—INSOLVENCY— 
COLLECTION ASSESSMENT 
HOLDER. 


United States Circuit Court, D., 
D., May 27, 1889. 


action the receiver insolvent national bank 
recover of a stoc’sholder an assessment on his shares, the 
defendant alleged counterclaim that the 
had directed the bank restore the value 
certain securities held which had been reported 
worthless examiner; that certain the stock- 
holders, including defendant, had raised fund, which 
was placed the hands trustees, apply much 
might from time time required the comptroller 
retire such securities; that the fund with 
the bank, with full notice the purpose which was 
to be applied ; that a portion had been used to retire the 
securities designated, and that when the bank failed the 
balance the fund came into the hands the receiver, 
and was now him asa part the ordinary 
assets the bank; certain portion this balance 
belonged to defendant, which amount he asked to set off 
against 
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That general demurrer, based the ground that 
set-off counter-claim was available such 
action, would overruled, the claim could set off 
was nature that the holder would en- 
titled receive the full amount before distribution the 
receiver general creditors. 

Law. 
counterclaim. 

William Graham, for 
nell, for defendant. 


demurrer answer and 


the Commercial National Bank, seeks 
this action recover from the defendant the 
sum $5,500, being the amount as- 
sessment levied upon the shares the insol- 
vent bank the comptroller the currency. 
The defendant, among other defenses, 
amendment the answer, set counter- 
claim based upon the following facts: ‘That 
December, 1887, the comptroller the 
currency sent letter advice the Com- 
mercial National Bank, requiring that proper 
steps taken restore the value certain 
securities held the bank which had been 
reported worthless bank examiner, and 
which impaired the standing the bank 
that order comply with the requirement 
the comptroller certain the stockholders 
said bank raised fund $100,000, 
which the defendant contributed the sum 
$5,500, which fund was placed the hands 
for the contributors such fund, with au- 
thority their part use and apply much 
said fund might from time time 
required retire such securities said 
the comptroller and the bank examiner ap- 
pointed him should designate that said 
trustees placed said fund the keeping 
said Commercial Bank, with full notice tothe 
bank the purpose for which was given, 
and which alonc could applied that 
the bank undertook keep the fund for that 
purpose, and for other, and had au- 
thority from said trustees from the owners 
the fund ‘use the same for any other 
purpose that such fund $54,804.11 was 
applied direction said trustees the re- 
tirement securities designated the 


comptroller that when the bank failed the 
remainder the trust fund was the hands 
the bank for the purpose designated, but 
further securities had been designated the 


comptroller the retirement which 


could applied that the whole amount 
said balance came into the hands the re- 
ceiver the bank, the who 
claims part the ordinary assets the 
bank that this balance the defendant 
the owner $2,485.77. and for this amount 
and interest prays judgment, and that the 
same may set off against the claim the 
receiver, based upon the assessment 100 
per cent. upon the stock owned defendant. 
‘To this counterclaim the plaintiff demurs 
several grounds, the first which that 
set-off, counterclaim, cross demand 
available defense this action. ‘The 
statutory counterclaim provided the Code 
Iowa includes matters recoupment and 
set-off, and any new matter constituting 
cause action favor the defendant 
against the plaintiff, and owned the de- 
fendant when the suit was brought, may 
set counterclaim. Code, 2659. 
is, however, urged that under the rules laid 
down Kennedy Gibson, Wall., 498; 
Sawyer Hoag, Wall., 610, and other 
cases decided the supreme court, the only 
remedy open the defendant prove 
his claim creditor, and take his share 
the proceeds realized from, the assets the 
bank way dividend. the relation 
existing the part the defendant 
simply that creditor the bank, 
there would force the sug 
but the claim set behalf 
bank was indebted him one the con- 
tributors the fund question, but that this 
fund was trust appropriated spe- 
cific purpose; that the bank received 
trust for special purpose, and not or- 
dinary deposit, creating solely the relation 
debtor and creditor; that when the receiver 
took possession the bank received this 
trust fund, but now claims that forms part 
the ordinary assets the bank. Prac- 


ant 


| t 

| 
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tically the charge that the receiver has 
wrongfully converted the trust fund, and re- 
fuses account therefor. Suppose the de- 
fendant, when the receiver took possession 
the bank, had had the bank package 
United States bonds, gold, amounting 
value $5,000, the same being special 
deposit, and the receiver had taken posses- 
sion thereof, sold the same, and added the 
proceeds the general fund realized from 
the ordinary assets the bank. Certainly 
defendant, under such circumstances, could 
have called the receiver account for the 
value the property thus wrongfully con- 


verted him, and could have compelled 


restitution him the amount realized 
from the property. receiver, his 
wrongful act, could not have changed the re- 
lation which the owner the special de- 
posit stood towards the bank himself, and 
made him simple creditor the bank for 
the amount, and such entitled only his 
dividend with other creditors. the sup- 
posed case, the special deposit the pack- 
age bonds gold did not create relation 
simply creditor and debtor between the 
depositor and the bank, but rather that 
trustee and gue trust, and this relation 
would continue attached the deposit when 
passed the receiver. the 
should, under such circumstances, refuse 
account for the deposit trust fund, and 
claim part the ordinary assets 
the bank, and convert into money, and 
mingle with other funds his possession, 
the owner the fund, appropriate 
proceeding, could certainly call him ac- 
count therefor, and would not limited 
simply the right filing his claim and re- 
ceiving dividend the comp- 
troller. Holding the claim against the re- 
ceiver, there any reason why might not 
avail himself set-off against any 
claim the receiver might have against him? 
Certainly, could maintain indepen- 
dent action against the receiver for the re- 
covery the trust fund property its 
proceeds, might avail himself way 
counterclaim, for the results reached 
would identical. 


argument that the assessments 
the capital stock the bank constitute 
trust fund for the common benefit all the 
creditors, and that one who stock- 
holder and creditor the bank can obtain 
greater share such trust fund setting 
off the debt due him against 
liability stockholder, does not meet the 
question presented this case. 

‘The point first arising whether claim 
against the receiver, such nature that 
tion the assets can made way 
dividends declared upon the debts due cred- 
itors, can set off the holder thereof 
against claim the receiver for the amount 
assessment against the same person 
stockholder. the stockholder, though 
liable for the assessment upon the shares 
the stock owned him, also holds 
claim such nature that entitled 
receive and demand payment thereof full 
from the receiver before distribution among 
the general creditors can made, why may 
not avail himself the right plead the 
same as‘a set-off counterclaim 
amount due from him stockholder? 
‘The amount coming the general creditors 
will not changed aliowing the mutual 
claims set off from what would 
the stockholder pays the receiver the 
amount his assessment, and the receiver 
pays the stockholder the amount 
the latter entitled to, preferably 
the general creditors. principle such 
case would fall within the rule recognized 
the supreme court Scammon 
S., 362, and Carr Hamilton, 129 
S., 252, Sup. Ct. Rep., 295.. broad 
ground, therefore, taken the demurrer, that 
cases brought the receiver recover 
the assessments upon the capital stock 
set-off counterclaim can made avail- 
able, and the party limited right 
prove his claim creditor, and receive 
dividend thereon, action against 
the bank, cannot sustained. the facts 
pleaded show that the claim amounts only 
debt due from the bank, arising out the 
ordinary relation debtor and creditor, then 
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facts exist entitling the holder such 
claim preference payment over the 
other general creditors, and such cases the 
stockholder cannot avail himself the right 
set off debt due him from the bank, for 
that would giving him undue prefer- 
ence the expense the other creditors. 
If, however, the facts pleaded show that the 
claim sought set off such nature 
that the holder thereof entitled receive 
the full amount thereof from the receiver be- 
fore distribution the way dividends can 
made the general creditors, then the 
right set-off may allowed. 

principal question, therefore, whether 
the facts pleaded show that the claim relied 
set-off such that the holder thereof 
therefor trust fund which passed into his 
hands such, and not ordinary asset 


the insolvent bank. ‘The theory the 


defendant that the fund which was 
contributor was trust fund raised for 
special purpose, and which 
holders contributed recognition their 
liability called upon way assess- 
ment upon the shares held them; that the 
fund thus raised was placed the hands 
the bank trust fund, used solely 
for the purpose named, and was not depos- 
ited the ordinary way depositors; that 
the bank received the fund, knowing its trust 
character and purpose, and undertook the 
charge thereof trust fund; that the fund 
thus charged with this trust passed into the 
hands the receiver when took control 
the affairs the bank and that treating 
part the ordinary assets the bank 
has converted his own use re- 
ceiver that right action therefor has ac- 
crued the contributors such fund. 
that would presented the defend- 
ant had paid full the receiver the 
amount the assessment made upon 
the shares capital stock held him, 
and had then brought suit recover his 
share the fund the ground that the same 
was part the ordinary assets the bank 
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which creditors had interest, but was 
trust fund held the bank, touching which 
the relation between the bank and the defend- 
ant was that trustee and beneficiary, and 
not that debtor and creditor. the facts 
are such that such proceeding the de- 
fendant could make good his claim the 
fund special trust, accounted for 
such, and regard which the relation 
debtor and creditor between the bank and 
himself did not exist, and which fund, when 
passed the receiver, was not asset 
bank, then, the right recovery against 
the receiver would exist such independent 
proceedings, the same right may made 
available set-off the claim the re- 
ceiver. support the contention de- 
fendant the cases McLeod Evans, 
Rep., 173; Peak Pac. Rep., 
499; People Bank, Y., 32; Van 
Y., 269; City St. Johnson, 
Dill., 241; Cook Tullis, Wall., 332; 
Bank Insurance Co., 104 S., are 
cited, and cannot questioned that 
show under what varying circumstances the 
general rule recognized and applied, that 
where property money received upon 
trust apply special purpose mis- 
applied the trustee, may traced and 
followed, and restitution kind equiva- 
lent value may enforced. Whether the 
facts are such the present case just- 
ify the application this doctrine the piv- 
otal question, the solution which can 
better undertaken when the exact facts are 
before the court and shall not enter upon 
consideration thereof upon the demurrer. 
better that the matter should heard 
upon the evidence, rather than upon de- 
the former mode presenting 
the issue the full facts can brought out, 
and the rights the parties better pro- 
tected. that view the matter the de- 
will overruled, with leave pre- 
sent all the questions upon the issues here- 
after submitted. 

the second count the answer the 
same general facts are presented, but not 


| 
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the technical form counterclaim, with 
the suggestion that, need be, the defendant 
asks leave file bill equity. the 
facts are now understood, such course would 
seem advisable. ‘The fund that alleged 
was contributed the stockholders was 
placed hands trustees, and their name 
was deposited the bank. the right 
set-off exists behalf the contributors, 
would seem equity, rather than 
strict legal right, insist that the receiver 
should perform the trust applying the trust 
fund for the benefit the bank and its cred- 
itors one hand, and the protection the 
stockholders the other; or, viewed 
right insist the return the fund 
kind, the trustees and others interested 
should parties the proceeding, order 
that the receiver may not harassed more 
than one proceeding. The bill should 
filed behalf all interested, that the 
one proceeding and one decree may settle the 
rights all. 


DEPOSIT WITH INSOLVENT BANK— 
RIGHT RESCIND—PRE EXIST- 
ING DEBT DOES NOT CONSTI- 
TUTE INDORSEE HOLDER FOR 
VALUE 
ABILITY THAT STATE CON- 
FINED PAPER PAYABLE 
BEARER. 

Supreme Court Mississippi, April 22, 

1889. 


First NATIONAL BANK STRAUSS. 


Acustomer who indorses blank draft, deposits 
bank, and receives credit therefor his pass-book, has 
the right rescind the sale the bank the ground 
fraud, where the condition the bank soinsolvent that 
one the partners absconds, and the partner receiving 
the draft must have known the condition of the bank, and 
that in the course of business the sum credited to the de- 
could not paid. 

2. Abank to whom the insolvent bank has indorsed the 
draft for collection account,” and which seeks hold 
the proceeds for the indebtedness the insolvent bank 
it, is not a holder of the draft for value, nor entitled to its 
proceeds. The rule that one who accepts negotiable paper 
before maturity, security merely for debt, 
holder for value, can find application Mississippi 
where express legislative provision negotiability (in 
the sense which the word used the law merchant), 


withdrawn from all bills exchange and promissory 
notes except those payable 

Appeal from circuit court, Lauderdale 

Action the First National Bank 
ridian against one Metzler (A. Strauss, inter- 
venor), upon draft indorsed Gatt- 
mann Co. “for collection account.” 
Judgment for intervenor. Plaintiff appeals. 

Woods Williams, for appellant. With- 
erspoon Witherspoon, for appellee. 

Cooper, Strauss, merchant of. Aber- 
deen, Miss., the 16th day March in- 
dorsed blank, and deposited with Gattman 
Co., bankers, draft drawn Metzler, 
Meridian, receiving credit his pass-book 
for the amount the same, less the fee for 
collection. Gattman Co. were that time 
largely insolvent, and had been for more than 
two years, but this fact Strauss had 
knowledge suspicion. Gattman Co. 
dorsed the draft the First National Bank 
Meridian “for collection account.” 
the 17th day March (Saturday) Gattman 
Co. transacted business, and their doors. 
were not thereafter opened. learn- 
ing their failure, telegraphed Metzler not 
pay the draft, and, acting this advice, 
permitted protested. Suit having 
been brought against him, deposited the 
money court, and Strauss intervened 
claimant. the court below jury was 
waived, and the case submitted the judge, 
who awarded the money Strauss, from 
which judgment the Bank Meridian, plain- 
tiff, appeals. 

The plaintiff contends, first, that Strauss. 
sold the draft Gattman Co., and there- 
fore not entitled the money due thereon 
and, mistaken this, then, that 
bona fide purchaser for value, and entitled 
the money, credited the balance 
account due from Gattman ‘The 
finding the court favor the claimant 
includes, necessity, the finding the fact 
that the deposit was received 
Co. under such circumstances warrant 
the claimant rescinding the transfer the 
draft for fraud, and the facts disclosed 
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‘we concur the conclusion reached the 

Gattman Co. were the time irretriev- 
ably the bank had been really in- 
solvent for years, and the time the de- 
posit the claimant one its members had 
absconded the concern was tottering fall, 
and inconceivable that the managing 
partners who remained charge were not 
informed its hopeless condition. ‘The in- 
terval broad law morals that 
separates the condition him who, though 
involved financial straits, has dona fide 
hope expectation retrieving his situa- 
tion, and prosecutes his business for the hon- 
est purpose doing, from that him 
who, financially destroyed, conceals his own 
and recklessly and fraudulently plun- 
ders the unwary and trusting who may 
drawn into his toils. Where the condition 
bank helplessly insolvent that one 
the managing partners absconds, and the 
with equal opportunities for 
tion touching its condition, continues re- 
ceive deposits, does not devolve upon de- 
positor seeking rescind sale paper 
bank show that the remaining partner 
was privy the flight the other. ‘The fraud 
may sufficiently proved showing that 
the circumstances were such that the manag- 
ing partner must have known the hopeless 
condition the bank, and that the course 
business the sum credited the depositor 
could not paid. 

‘The bank Meridian was not purchaser 
the draft, not entitled its pro- 
Gattman Co. 

Bank How., 212, was de- 
the supreme court the United 
States that where the collecting 
that the remitting bank not the 
the paper remitted, and upon the 
such remittances made antici- 
pated the usual course business between 
‘them balances are from time time suffered 
remain favor the remitting bank, 
met the proceeds such paper, then 
the collecting bank entitled, even against 
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the real owner, retain the proceeds such 
paper for the balance account due the 
remitting bank. New York the contrary 

pointed out Mr. Daniels (Neg. 
Inst. 336 seg.), the difference 
springs from the fact that one case the col- 
lecting bank held dona fide pur- 
chaser for value, while New York receiv- 
ing negotiable paper payment of, 
security for, antecedent debt, does not 
constitute the receiver purchaser for value. 
this state well settled that receiving 
property merely security for pre-existing 
debt does not constitute the holder pur- 
chaser for value. Harney Pack, Smedes 
M., 255; Pope Pope, Miss., 517; Per- 
Swank, Miss., 349; Hinds Pugh, 
.48 Miss., 268; Brooks Whitson, Smedes 
M., Otherwise the thing taken 
discharge the debt, other security 
Love Taylor, Miss., 567 Emanuel 
White, Miss., 56; Upshaw Hargrove, 
M., 226. So,also,an agreement forbear 
suit for definite Brown, 
Smedes M., 425. Buta mere forbearance, 
the absence any obligatory agreement 
Miss., 649; Keirn Andrews, 
Miss., 39. 

said that the great weight author- 
ity, the United States and England, 
that one who accepts negotiable paper, before 
maturity, security merely for 
debt, holder for value, but that there 
some diversity opinion even among the 
English courts. authorities are collected 
Mr. Randolph his work Commercial 
Paper (vol. 26). ‘The reason the rule 
declaring such holders holders for value 
the sanctity negotiable paper, and the 
policy leaving unfettered commercial 
transactions. But can find application 
this state, where express legislative pro- 
vision negotiability (in the sense which the 
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word used the law merchant) with- 
drawn from all bills prom- 
issory notes except those payable bearer. 
all bills and notes (other than those 
payable bearer) provided that the 
defendants shall allowed the benefit all 
want lawful consideration, failure con- 
sideration, payments, discounts, 
made, had, possessed against the same, 
previous notice the assignment, 
the same manner though the suit had been 
brought the true that this 
has relation only defenses existing 
tween the parties the instrument, and 
reference its consideration, payment, 
set-offs against it; but the effect the law 
thoroughly deprive such paper its 
ordinary character the law-merchant 
render inapplicable principle that springs 
from such character alone. are there- 
fore opinion that the Bank Meridian was 
not the holder the draft for value, and 
that its possession did not preclude the 
claimant from rescinding its sale Gattman 
Co, for fraud. 


PROMISSORY NOTE—DELIVERY— 
WHAT WILL CONSTITUTE. 


Supreme Court Indiana. June 25, 


PURVIANCE JONES. 


A finding that a promissory note was signed by the maker, 
and was found among his private papers -after his death, 
together with special finding that the maker had declared 
that had signed such note, and had left the bank 
for the that the latter would lose no- 
thing his death, does not warrant the conclu 
sion that the note had been delivered. 


Appeal from circuit court, Huntington 

establish claim against the estate Joseph 
Purviance, deceased. William Pur- 
viance, the appeals from 
judgment allowing the claim. 

Milligan for appellant. 
Branyan, Spencer Branyan, for appellee. 
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MITCHELL, ‘The only question presented 
found support the conclusion that certain 
note filed John Jones against the es- 
tate Joseph Purviance, deceased, had 
been duly executed the intestate his 
life time. appears that the intestate re- 
ceived $1,525.98 August, 1873, the pro- 
ceeds the sale quantity wheat sold 
him, belonging Jones, who was his 
son-in-law. requested permission 
use the money time. Jones 
consented. court found fact that 
about the year 1880, perhaps prior thereto, 
Jones requested that mortgage given 
him secure the money which had been thus 
received and used, but that his father-in-law 
declined, assigning reason for his refusal 
that had signed note for the amount, 
and left the bank for his son-in-law’s 
benefit, that the latter would lose nothing 
case his (the intestate’s) death. ‘The 
latter had fact filled out and signed note 
for the amount received for the wheat, mak 
ing payable John Jones, due one 
day, and bearing date August 26, 1873. 
Across the back the paper there was writ- 
ten the following: ‘This note explained 
intestate was president the First National 
Bank Huntington the time, and con- 
tinued occupy that position until short 
time prior his death, which occurred 
November, 1885. Jones never called the 
bank for the note, which was found with the 
intestate’s private papers after his death. 

the facts upon which the court stated 
conclusion law that the note had been duly 
delivered. will observed that beyond 
the declaration the intestate that had 
signed note and left bank for the 
benefit does not appear that 
ever had been left, that it-had-ever been 
out the possession the intestate, un- 
der the control the any one 
else for his use. That instrument not 
complete and effectual until has been de- 
livered, until that has been done which 
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legally equivalent delivery, elementary. 
actual constructive delivery, being the 
final act the execution note, es- 


sential impart validity the paper 


the signature the maker. Until that 
Ind., 254, Rep., 674; Daniel, Neg. 
Inst., seg. ‘The transaction simple 
enough where there has been actual de- 
livery, but not always easy determine 
what acts constitute delivery construc- 
tion law. While not indispensable 
that there should have been actual manual 
transfer the instrument from the maker 
the payee, yet constitute delivery 
must appear that the maker some way evi- 
denced intention make enforce- 
able obligation against according 
its terms, surrendering control over it, 
and intentionally placing under the power 
the payee, some third person for his 
use. The acts which consummate the deliv- 
ery promissory note are not essentially 
different from those required complete the 
execution Act and intention are 
the two elements essential the delivery 
deed, which ordinarily effected the 
simple manual transfer possession from 
the grantor the grantee, with the inten- 
tion passing the title and relinquishing all 
power and control over the instrument 


_self. The final test is, did the maker such 


acts reference the deed other instru- 
ment evince unmistakable intention 
give effect and operation according its 
terms, and relinquish all power and con- 
trol over favor the grantee obligee 
893; French, Kan., 145, Pac. 
Rep., 530. All that appears the special 
finding the present case recital 
merely evidentiary character, the effect 
that the intestate refused when requested 
execute mortgage secure the debt, and 
assigned reason that had signed 
note and left the bank for the 
benefit. finding that the note 
had fact been left with the bank for the 


benefit, that the latter any 


way changed his position purpose because 
the declaration made him and the fact 
that the note was found among the intestate’s 
private papers, with memorandum upon 
it, indicates that was never out his pos- 
session. only facts found the court 
are that the note was signed the intestate, 
and that was found among his private pa- 
pers after his death. ‘The declarations made 
the intestate, and set out the special 
finding, are nothing but evidence. had 
been found asa fact that the note had actu- 
ally been left with the bank for the 
benefit, even though the intestate subse- 
quently withdrew it, the legal conclusion 
might have been warranted that the paper 
had been constructively delivered. 
have seen, there finding that charac- 
ter. ‘There nothing the facts found 
indicate that the intestate ever surrendered 
control the note, that ever was with- 
the power control the plaintiff, 
any person for his use benefit. im- 
possible, therefore, any facts within the 
finding, support the legal conclusion that 
the note was delivered. Woodford Dor- 
may that the evidence was such have 
justified finding that the note had been de- 
livered the bank for the benefit. 
But the fact was not found. The intes- 
tate, having received the money, 
may have induced him forego any effort 
enforce collection upon the assurance that 
note had been left with the bank for the 
amount the debt for his benefit. the 
plaintiff rested upon that assurance until the 
statute limitations had barred the debt, 
the estate may now estopped say that 
the note was not delivered against one 
who relied upon the statement, and who 
would now suffer actual pecuniary loss the 
note actually signed was not treated hav- 
ing been delivered according the represen- 
tation made and relied upon. Where money 
has been advanced the faith that note 
has been delivered third person, the 
promisee would entitled compel the de- 
livery perfected so, the plaintiff was 
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induced forego his purpose secure his 
money before the statute had barred his claim 
the assurance that note had been deliv- 
ered the bank for his benefit, may 
entitled compel the delivery the note, 
suit having been delivered the bank 
represented. facts found, however, 
not make such case. judgment must, 
therefore, reversed, with costs, and, the 
end that complete justice may done, 
trial ordered. 


BILLS 
ITY UNDER 
UTE—ACTUAL NOTICE. 


Court Appeals Maryland, June 12, 


Sons’ Co. 


The statute Maryland 1876, chap. makes 
bills lading negotiable pass title the property 
mentioned them the same extent promissory notes. 
The closing words the statute are that the title the 
property mentioned therein shall inure and vested 
each and every dona holder thereof for value, alto- 
unafiected any rights equities whatsoever 
of or between the original, or any prior holders of or par- 
ties the same, which such fide holder for value 
shall not have had actual notice at the time he became 
such.” 

One ordered certain tankage from shipped di- 
reci to O., the appellee. K. bought the tankage from D., 
the appellant, and was forwarded the latter, accord- 
ing direction, directly toO. obtained receipted 
invoice and bills of lading, but instead of sending 
them assigned them part payment his 
indebtedness the latter. 

Held, That D., at the time of the assignment of the bills of 
lading K., had the actual notice” contemplated 
the the interest the property, and the 
transfer of the bills of lading was ineffectual to pass the 

Appeal from superior court Baltimore 


city. 

Argued before J., and MILLER, 
JJ. 

Saml. Schmucker and Geo. Whitelock, 
for appellant. Slingluff, for ap- 
pellee. 

facts this case are set- 
tled agreed statement them, upon 


which the lower court heard and decided the 
case without the intervention jury. ‘This 
appeal grows out attachment suit insti- 
tuted James Hough Cottman Sigmund 
non-resident the state. The 
property attached was certain tankage, 
which both appellant Jacob Dold Pack- 
ing Co.,) and appellee (G. Ober Sons’ Co.,) 
interposed claim. ‘The court below 
cided the property attached was not the prop- 
erty the defendant the suit, but was the 
property the appellee. ‘The appellant con- 
tends that the court erred rejecting certain 
prayers offered its behalf, and granting 
certain propositions law submitted the 
appellees, and declaring certain legal 
propositions its own motion. ‘The contro- 
versy this court entirely between the 
claimants the property attached, and 
neither the plaintiff below nor the garnishee 
are represented this court, neither them 
having appealed. Cottman, the plaintiff, 
the summer 1888, agreed buy Sig- 
mund Kapy, Kansas City, certain tankage, 
including that made the appellant. 
the latter part September, 1888, Kapy 
telegraphed Cottman that was ready 
ship four carloads tankage. Cottman im- 
mediately sold this tankage Ober 
Sons, the appellee, and instructed Kapy 
“ship” the tankage direct Ober Sons’ 
Co. Kapy bought the tankage Dold 
Son, who, according direction, forwarded 
the same Ober Sons’ Co., Baltimore, 
the Chicago, Rock Island Pacific Rail- 
road, from which was transferred Balti- 
more Ohio Railroad, and was brought 
its Baltimore. Kapy was given 
invoice and bill lading. Be- 
fore the bills lading had been forwarded 
Kapy Ober Sons was discovered 
that some Kapy’s checks for the tankage 
were dishonored and were not paid, and 
Kapy had been arrested for forging bills 
lading. the appellant, which 
corporation, successor and assignee 
Dold Son, induced Kapy assign the 
bills lading part payment his 
indebtedness Dold Son. Having se- 
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cured this transfer, appellant telegraphed 
Ober Sons that they could have the tank- 
age, they could honor draft them for 
the price. This was declined, and the goods 
were claimed theirs purchase from 
Cottman. Cottman had made large remit- 
tances and acceptances drafts from 
Kapy, and, discovering that had been 
paying forged bills lading, attached 
this tankage soon arrived Balti- 
more. ‘The court ruled that the tankage had 
passed away from Kapy, and his 
the subject attachment, and appeal 
was taken behalf the plaintiff- the 
attachment; that the question is, does 
belong appellant appellee 

The statute this state 1876, 262, 
makes bills lading negotiable pass 
title the property mentioned them 
the same extent promissory notes. The 
closing words the statute are that the title 
the property mentioned therein shall 
ure and vested each and every dona 
holder thereof for value, altogether unaf- 
fected the rights equities whatsoever 
between the original ‘any prior holders 
parties the same, which such 
fide holder for value shall not have had actual 
notice the time became such.” ‘The 
appellee contends that the appellant had such 
information put him inquiry, and was 
equivalent actual notice, and the learned 
judge the superior court sustained this 
view, and ruled. majority the court 
think that ruling was right. ‘The bills 
lading issued the railroad the direction 
Jacob Dold Son had three columns. 
The first was headed “Marks and Con- 
signees;” the second, and the 
third was marked, Actual Weights.” the 
column headed “Marks and Consignees” 
these entries appear: “Account and order 
Jacob Dold Son. order Kapy 
Co. Notify Ober Sons’ Co., Locust 
Point, Balto., goods were there- 
fore consigned his direction Ober 
Sons’ Co., and Dold Son knew they 
had some interest the goods. What that 
interest did not already really 
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know, Dold could have ascertained asking 
Kapy. ‘That did know inquiry from 
Kapy, supposed from the order send 
Ober Sons’ Co., evident from the 
fact that, after getting the bills lading 
Ober Sons’ Co. that they could have the 
goods, they would honor draft for the 
price the goods. ‘This telegram clearly 
shows that Dold Son thought the tankage 
was really for Ober Sons, who were notable 
fertilizer manufacturers, and most likely 
occurred after the transfer the bills 
lading Dold Son, and does not appear 
that their information which led this tele- 
gram was acquired before the time 
the transfer the bills lading, but Dold 
had not the knowledge then could have 
had before the transfer; and had in- 
quired would have gotten the knowledge, 
and would have been told the sale Cott- 
man, and him Ober the 
direction ship Ober Co. direct, and 
tosend papers tohim (Cottman). would 
have learned also the sale-notes which were 
sent Kapy Co. Cottman. appear- 
ing that had enough put him oninquiry 
with respect the interest Ober Co. had 
the goods, needs citation authority 
that such notice was equivalent actual 
and did not follow the 
inquiry, and learn all about the transaction, 
was his own fault, and has right 
complain. follows from what have 
said that the rulings the lower court ap- 
pealed from must affirmed. ‘This the 
view the majority the court, but Judges 
and the writer this opinion 
not think that the appellant had such 
notice the appellee’s claim interest 
rendered the transfer the bills lading 
ineffectual pass the property the appel- 
lant. Judgment affirmed. 
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THE 


COLLECTION BANK—INSOLVEN- 
CY—RIGHT CREDITORS 
RECOVER PROCEEDS FULL 
FROM ESTATE. 


Supreme Court Mississippi, May 13, 1889. 


Plaintiffs consigned some meat one H., and sent the bill 
Co., bankers, for collection. had over- 
drawn account with Co., gave his check them for 
the amount, and they sent exchange on New York to 
plaintiffs, but failed, and payment thereof was refused 
the New York bank. 

Heid, that plaintiffs were entitled to recover from the re- 
ceiver Co, the amount the check drawn 
outof the assets the receiver’s hands, against attach- 
ing creditors. 

Appeal from chancery court, Monroe coun- 


ty; Chancellor. 


Suit Son against Robert Paine, 
receiver the property Gattman Co., 
insolvent, recover the amount due 
account sent them for collection. Ryan 
Son had consigned car-load meat 
one Honea, and sent the bill Gattman 
Co., bankers Aberdeen, for collection. 
Honea, who had overdrawn account with 
them, gave his check them for the amount 
and Gattman Co. sent exchange New 
York Ryan Son payment the bill, 
but failed before the same was paid the 
New York bank, which dishonored the draft. 
Ryan Son claimed the right recover the 
amount the bill from the assets the in- 
solvent bank against attaching creditors. 
From order dismissing their bill, plain- 
tiffs appeal. 

Gilleylen and Dowd, for ap- 
pellants. for appellee. 

corollary from the legal 
propositions, conceded counsel for the 
appellees well established authority, 
that the complainants are entitled im- 
press trust much the assets the 
bank the hands the receiver consist 
the debt from Honea, incurred his 
check the bank for the sum due com- 
plainants, and the decree should have been 
their favor that extent. 

Reversed and remanded. 
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ABSTRACTS. 


has always been the rule that suit may 
brought note, payable demand, 
any time without any previous demand, 
the suit itself being all the demand necessary. 
The rule has been occasionally criticized 
judges illogical, but has been univers- 
ally followed courts, and well settled 
any other rule law that could possibly 
suggested. Counsel contends, however, 
that this ancient and well-known rule was in- 
tended overturned, and was overturned, 
section 3135 the Civil Code, which 
reads follows: apparent maturity 
promissory note, payable sight de- 
mand, is: (1) bears interest, one year 
after date or, (2) does not bear inter- 
est, six months after date.” But this section 
clearly applies case where demand 
necessary, and demand necessary only 
when sought charge indorsers and 
others than the principal. Formerly, 
order hold indorsers paper payable 
demand, demand and notice had made 
and given within that very uncertain period 
called reasonable time.” Now, section 
3135 limits that time year six months 
(according the note does does not bear 
interest), and after that time there cannot 
demand and notice which will bind in- 
dorser. article which the section ap- 
pears entitled “Presentment for Pay- 
ment,” and the first section (3130) provides 
that “it not necessary make demand 
payment upon the principal debtor 
negotiable instrument order charge 
him.” The next section (3131) provides 
that “presentment negotiable instru- 
ment for payment, when necessary, must 
made follows and the following sec- 
tions, including 3135, deal with the subject 
presentment, demand, etc., the cases 
various kinds negotiable paper, subject, 
course, the qualification necessary,” 
and the said provision section 3130, 
that demand need not made order 
charge the principal debtor. But these sec- 
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tions were not intended to, and not, dis- 
turb the rule that the payee demand note 
may maintain action against the 


maker without any demand other than 


made the suit itself. 


Cousins Partridge, Supreme Court 
California, May 23, 1889. 
INDORSEMENT NOTE FOR COLLECTION— 
NAME. 


‘The indorsement promissory note for 
collection passes such title the indorsee 
will enable him sue thereon his own 
name, though paid nothing for such note; 
but such case will hold said note sub- 
ject the same defenses that could have 
been made the hands the original 
payee. Citing Rand., Com. Paper, 726, 

Roberts Parrish, Supreme Court 
Oregon, May 13, 1889. 

WaNT CONSIDERATION. 


Where party executes notes collateral 
security for advances made, and suit 
instituted for the balance due said 
notes, incumbent upon the defendant 
show want consideration. 

Irving Edrington, Supreme Court 
Louisiana, June 12, 1889. 

Upon PLEDGED 
PROPERTY DISCHARGED. 

debt, although made after maturity, the same 
being refused without good reason, discharges 
the lien the creditor upon property held 
pledge security for the debt. 

tender the pledgeor having been 
refused without sufficient reason, the pledgee 
loses his right retain the pledge against 
one who has, subsequent the making 
the pledge, acquired rights the property, 
although the pledgeor did not keep his tend- 
good. 
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merely colorable and pretended sale 
pledged property the pledgee does not 
affect the rights the pledgeor ainst 
one not standing the position dona fide 
purchaser. 


Minnesota, July 1889. 


NOTE—WHEN 
SUMED. 

suit foreclose lien based six 
promissory notes both the maker and the 
payee were dead. notes could not 
found. When last seen the maker had them. 
The payee was executor the maker, and 
reporting claims against the estate did not 
mention the notes. evidence non- 
payment was vague. 

Held, ‘That the presumption was the notes 
were 

Turner Turner, al, Supreme Court 
California, July 1889. 


ENTITLED 
GRACE—JUDGMENT RENDERED 
STIPULATION FOR FEE 
VALIDITY AND NEGOTIABILITY. 

though stipulates for attorney’s fees case 
not paid maturity, and though does 
not show whether payable bearer 
the payee’s order. 

note the third day grace premature 
and erroneous, the payee has all that 


day which pay the note. 


For the same reason error in- 
clude attorney’s fees such judgment, where 
the note stipulates for attorney’s fees, not 
paid maturity. 

for attorney’s fees does not affect the validity 
promissory note. Whether destroysits 
does not seem been 
determined this State. better opinion 
would seem that does not. 

Hamilton Gin Mill Co. Sinker, 
Davis Co., Supreme Court ‘Texas, 
May 17, 1889. 
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‘TRANSFER NOTE MARRIED WoMAN— 
ALABAMA—WRITTEN 
BAND. 

Under Code Ala. 1886, 2346, 2348, 
providing that married woman may con- 
tract, she were so/e, with the assent 
her husband writing, assignment 
wife promissory note which she the 
payee and owner, with the consent writing 
her husband separately indorsed the 
note, sufficient pass title without the 
husband joining with her the assignment. 

bama, May 1889. 


NEW YORK STATE ABSTRACTS. 


Plaintiff had judgment against one 
Defendant approached plaintiff 
that would satisfy the judgment 
would give plaintiff his note for certain 
amount. being agreed to, defendant 
signed and delivered the note, plaintiff 
executed and satisfaction the 
judgment. Defendant thereafter denied lia- 
bility the note, alleging that was made 
without consideration. 

Held, whether was insolvent not 
the time, the satisfaction the judgment 
against was sufficient consideration for 
the defendant’s note, and was liable there- 
on. 

Stark Weatherwax, New York Su- 
preme Court, General Term, Third Depart- 
partment, May 27, 

promissory note made and delivered for 
the purpose taking protested check 
which had been given payment gambl- 
ing debt void, and recovery can under 
the statute 1963, Sec. 16) had 
thereon. 

Hollingsworth Moulton, New York Su- 
preme Court, General ‘Term, Fifth Depart- 
ment, June 22, 1889. 
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FOR WRONGFUL 

savings bank liable depositor for 
payments made third person who pre- 
sents the pass-book, but who has written 
authority from the depositor, where the con- 
tract between the bank and the depositor 
provides that payments shall made 
unless the depositor call for the same per- 
son, attorney duly constituted writ- 
ing, signed and acknowledged. ‘The liability 
the bank will exist, notwithstanding sub- 
sequent provision the contract the 
effect that the bank will not liable for any 
fraud committed producing the bank 
book. such provision inconsistent 
with the former provision, the prior one 
must stand, and the later one rejected. 

Kummel Germania Savings Bank, New 
York Supreme Court, General Second 
Department, 1889. 


NEW YORK CITY ABSTRACTS. 


SOLVENCY MAKER AND INDORSER— 

Where the holder note, knowing that 
the maker and indorser are insolvent, but 
without disclosing such information, sells 
the note one who ignorant that fact, 
guilty fraud the purchaser for 
which action maintainable recover 
the amouut paid thereon. 

Boston National Bank Armour, New 
York Supreme Court, General ‘Term, First 
Department, May 24, 1889. 


ENGLISH ABSTRACTS. 


CHECK NEGOTIA- 
BILITY BEFORE DATE—VALIDITY 
UNDER ENGLISH STAMP ACT. 
Defendants drew their check and gave 

was post-dated September 1888. The 
check was indorsed plaintiff for 
value September 1888. September 

1888, defendants were served with garni- 
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shee order the instance certain credi- 
tors, attaching the debts their hands. 

Section the Bills Exchange Act 
defines “holder due course” 
“holder who has taken bill, complete and 
regular the face it,” under certain con- 
ditions. Defendants claimed that plaintiff 
was not holder due course because the 
check was not and regular the 
face it,” (1) was post-dated, and (2) 
was bill exchange and bore only 
penny stamp. 

Held, check, though post-dated, 
negotiable, and indorsee for value acquir- 
ing before its date, takes clear title there- 
to. 

post-dated check, bearing penny 
stamp, not invalidated the revenue laws. 
‘To render necessary that bill exchange 
stamp put upon check, there 
should fitting legislation that effect, and 
not casual expression such found 
Section the Bills Exchange Act 
1882. 

Hitchcock Edwards et. al., High Court 
Justice, Queens Bench Division, April, 
1889. 

much the above decision 
relates the validity post-dated check, 
reason the sufficiency insufficiency the 
stamp affixed, has application this country, 
although our readers Canada, where move- 
ment foot adopt act similar the 
English Bills Exchange Act, may 
interest. But the question the negotiability 
post-dated check before its date interest 
all bankers this and the rule here 
undoubtedly the same England that in- 
dorsee for value post-dated check, who has 
taken before its date, can assert clear title 
thereto free equities. This has been probably 
universally understood that has not been 
brovght into question the courts, for have 
only been able find one decision, and that 


early one Pennsylvania, where the point has 
been raised and decided. 

that case, Walker Geisse, decided the 
supreme court Pennsylvania 1838, Whart. 
252, was held that check upon bank was 
transferable like bill exchange, and the mere 
circumstance its being dated day after 
that which was taken the was not 


sufficient, action against him the holder, 
let the drawer into the defense want con- 
sideration between him and the payee. The court 
expressed the view that the post-dating check 
did not prevent the transferability it, but was 
prevent its being presented for payment before 
the day should come around which was 


dated, that the drawer might the 


make more convenient for himself have funds 
placed the bank meet the payment the 
check when presented. 

The court cited authority the case Pass- 
exchange, between which and check held 
there was difference this respect. 

that case suit was brought the indorsee 
bill against the drawer it. had been 
drawn the 4th May, 1810, and dated the 
11th the same month, and the 5th May 
was delivered the payee and the latter passed 
the plaintiff for valuable consideration and 
afterwards died the same day. appeared 
that the bill was drawn for seventy pounds more 
than the amount owing the drawer the 
payee. The drawer advised the drawee not 
accept the bill, and the indorsee brought suit 
against the drawer. was held that was 
entitled recover the whole amount the bill, 
notwithstanding the objection that was taken 
the plaintiff before the day its date had 
arrived. 

Clarke National Bank Bank Albion, 
Barb. 592 (in the supreme Court New York, 
General Term, November, 1868), post-dated 
check was certified the assistant 
cashier bank and was negotiated the 
drawer before its date. 

The certification was without authority and 
action against the bank thereon denied its 
liability. court held that when the purchaser 
from the drawer took the paper, bore evidence 
upon its face that was certified before payment 
could have been legally demanded, and this was 
notice the transferee the cashier’s want 
authority make the certification and con- 
sequently took subject the defense the 
bank. 

This case, however, does not clash with the 
doctrine that post-dated check negotiable, 
and not subject equities the hands 
fide purchaser for value, acquiring the check be- 
fore the day which bears date. simply 
applies the principle that party who takes with 
notice, cannot maintain his title the amount 
free from equities, could purchaser for value, 
without notice, before maturity. 


T 
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BANK 
MENT ALLOW DEPOSITOR ‘TO 
OVERDRAW ACCOUNT UPON GIV- 
ING SECURITY—WHEN RIGHT 
OVERDRAW END—NECES- 
SITY NOTICE DEPOSITOR. 
question this case was, whether, af- 

ter bankers had agreed allow 


overdraw his current account, upon his de. 


positing title deeds with them security for 
the overdraft, the bankers could decline 
allow the overdraft continue, and could 
refuse honor cheque the customer, 
without giving him previous notice, the 
ground that had done something alter 
the nature the security. defendants 
were bankers, and the plaintiff was their 
customer. desired overdraw his cur- 
rent account, and 1878 the defendants 
agreed that, consideration his deposit- 
ing with them the title deeds his house 
security for such balance should from 
time time owing them from the plaintiff 
his account, the defendants would from 
time time, and all times during the con- 
tinuance the agreement, allow the plaintiff 
overdraw his account the extent 
£350, and from time time honor any 
cheque which might drawn the plaintiff 
them, unless such payment his account 
would overdrawn beyond £350. 
plaintiff accordingly deposited his title deeds 
with the defendants, together with mem- 
orandum deposit, which stated that the 
deeds were deposited secure the current 
balance his account with the defendants, 
long the same might remain unsatisfied 
any liability might accrue tothe defendants 
thereon. October, 1888, the plaintiff 
executed legal mortgage his house 
another person. ‘The mortgage was expressly 
made subject equitable mortgage 
deposit the title deeds the defendants 
secure the balance the cur 
rent account. was stated that that bal- 
ance then amounted £370. the day 
after the execution this legal mortgage 
notice was given the defendants. 
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the this notice the bai- 
anced the account, and drew line 
across it. The balance shown against the 
was £365 8s. 11d. The account 
was made again the 31st December, 
1888, which date the defendants charged 
the plaintiff with 8s. 2d. for interest and 
commission, making balance £369 17s. 
1d. against the plaintiff. had the 
mean time drawn cheques, and had made 
payment in. the June, 1888, 
the defendants charged the plaintiff with 
further sum £10 19s 7d. for interest and 
commission. the course the year 1888 
the plaintiff paid four sums, viz: 
March £5; November £5; De- 
cember £70, and December £30. 
December, 1887, and several subse- 
quent occasions, the defend-nts pressed the 
plaintiff reduce the balance due from him. 
plaintiff did not draw any cheque until 
the December, 1888, when drew 
acheque for £70. cheque was pre- 
sented for payment the 6th day De- 
cember, after the plaintiff had paid the 
£30, that the overdraft had been previous- 
reduced about £271. defendants 
refused pay the cheque for £70 when 
was presented, and the plaintiff then brought 
this action for damages. was some 
conflict the evidence whether the 
defendants had given the plaintiff notice 
that they declined allow the overdraft 
continue. action was tried Mr. 
Vaughn Williams, C., commissioner. 
told the jury that was the duty 
banker who had agreed allow customer 
overdraw his account give the customer 
notice that intended withdraw from his 
agreement close the account, and that 
there must express notice, though the 
notice need not ‘in writing. ‘The mere 
fact that the banker’s security had been put 
end to, wholly partially, did not relieve 
the banker from the duty giving notice 
the customer. jury found for the plain- 
tiff, with £50 damages. motion the 
defendants for new trial, that judgment 
might entered for them, divisional court 
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(Pollock, B., and Manisty, J.) set aside the 
verdict and entered judgment for the defen- 
dants. They were opinion that express 
notice the intention the banker ter- 
minate the customer’s right overdraw was 
not necessary every case, but that the 
security, which the agreement allow the 
overdraft was founded, 
affected the customer such extent 
that might considered gone, the right 
overdraw was end without any notice 
the banker. ‘They accordingly entered 
judgment for the defendants. 

The court (Cotton, Fry and Lopes, JJ.) 
affirmed the decision. ‘They were opinion 
the authority Hopkinson Rolt 
Cas. 541), the effect the second 
mortgage was postpone the security 
ond mortgage regarded any advances 
they might make the plaintiff after they 
had received notice the second mortgage. 
The arrangement the faith which the 
bankers had agreed allow the plaintiff 
overdraw was completely altered that the 

bankers were longer under any obligation 
allow the overdraft continue, and that 
they were not bound give any notice the 
plaintiff their intention the 
overdraft. 

Parkinson Wakefield, Court Appeal, 
England, July 1889. 


SCOTTISH ABSTRACTS. 


CHECK GIVEN 
RETURN. 


merchant who had bought goods from 
farmer whose crop and stock had been se- 
questrated the instance his landlord, 
agreed pay cash the landlord’s factor 
the condition that should guarantee 
the delivery the goods, and sending 
check for the price stipulated that such 
guarantee should granted. ‘The 
tained and cashed the check, but refused 


guarantee delivery the ac- 
tion the merchant against the factor for 
re-delivery the check, for the amount 
thereof, 


~ 


That the defendant was not entitled 
retain the check except the condition 
attached plaintiff, and that was bound 
Court Sessions, Second Division, Scot- 
land, June 

BILL EXCHANGE—PRESENTMENT—WHEN 
EXCUSED. 

The Bills Exchange 1882, sec. 
46, sub-sec. provides: for 
regards the drawer where the drawee 
acceptor not bound, between himself 
and the drawer, accept pay the bill, and 
the drawer has reason believe that the 
bill will paid presented.” 

The drawers bill agreement with 
the acceptors, which the Bank Scotland 
was also party, were bound not enforce 
debt which the sum contained the 
bill formed part. When the bill fell due 
the acceptors declined renew it, and the 
bank, who were the discounters and the 
holders the bill, without having presented 
the acceptors for payment, sued the 
drawers for the sum contained therein. 

Held, the drawers were not entitled 
plead want presentment ground 
for not retiring the bill. 
land Co., Court Session. 
Second Division, Scotland, June 12, 


QUERIES AND REPLIES. 


Liability Officer Signing 
Note For Corporation. 


MICH., September 14, 
Editor Banking Law 

your issue September Ist 
you published abstract case headed 
missory president and secre- 
liability.” would like ask 


correctly printed, and the officers are 


held individually liable when note reads 
promise pay,” and signed, say, Henry 
George Improvement Company John Doe, pre- 
sident Richard Roe, secretary.” 
Vice-president. 

abstract the case refer- 
red our correspondent will found 
here full: 
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note reading promise pay,” 
and signed with the name corporation 
and the names its president and secretary, 
with the additions their respective official 
designitions, binds the president and secre- 
tary personally, and extrinsic evidence in- 
admissible show that was not in- 
tended. 


Rep., 640. 

Belle Plaine Canning Com- 
pany, al., Supreme Iowa, June 
1889. 

The abstract published, while pronounc- 
ing exceptional and extreme doctrine, 
correctly reports the decision the court. 
dves not, however, the extent 
holding that officer, signing his name 
such note under the name the cor- 
poration, and prefixing thereto the word 
“by,” would personably liable. that 
even though the words promise” 
the body the note, there can 
question but that would the note 
the corporation alone. ‘The decision the 
Iowa court the case referred follows 
previous decision the same court, but 
stands alone the extreme rule personal 
liability thus established, and direct con- 
flict with the decisions rendered other 
states upon notes exactly similar purport. 

present below the decisions the 
Iowa court and the courts other states 
which take contrary view, quoting quite 
freely from the opinions order that our 
correspondent and other readers may get 
clear insight the reasons underlying the 
rules announced. 

The precise question was first decided 
Iowa the case Heffner Brownell, 
1887. ‘The note suit 
read year after date, value received, 
promise pay,” etc., and was signed fol- 
lows: “INDEPENDENCE Co.; 
BROWNELL, Pres.; Sanrorp, Sec’y.” 
Brownell was sued personally the note, 
and the question was his personal li- 
ability. ‘The court said 

“It may conceded that the Independ- 
ence Manufacturing Company and 


still the question remains whether the de- 
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its face the note persons, in- 
cluding the corporation, who executed it. 
There nothing the face the note 
which indicates that the defendant gned 
president the manufacturing company 
and for-it. Whether parol evidence can 
introduced show that did are not 
this case, the note purports bind both 
the corporation and the defendant, and there 
nothing indicate that the defendant 
was president the corporation, had 
signed the note for it, its behalf, 
think bound personally, and that the 
letters Pres,” must regarded simply 
descriptive the person whose signature 
they are appended.” 


This decision was rendered Brownell’s. 
demurrer the petition, and being thus 
overruled thereupon filed answer, 
which alleged that the instrument sued 
was the note the Independence Manufac- 
turing Company alone that was given for 
indebtedness that company the 
plaintiff that the note had been executed 
himself and Sanford president and sec- 
retary pursuance their duty under its 
by-laws execute all notes its and 
that was their intention bind the com- 
pany alone. Under facts the court be- 
low held Brownell not liable, but appeal 
the supreme court Iowa, that tribunal 
then held that there was ambiguity the 
language the contract, but that clearly 
the undertaking the parties, and 
consequently parol evidence could not ad- 
mitted show the intention the parties, 
and that the company was the only real ‘pro- 
misor. effort was also made have the 
court reconsider its former decision be- 
ing conflict with numerous authorities, but 
the court held that was the settled 


that appeal the court would not 


review and reverse its decision made the 
former appeal. Consequently Brownell was 
held personally liable the note. 

the present case, abstracted above, the 
note read: “One year after date promise 
pay, etc..” and was signed PLAINE 
and the court, after re- 
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ferring the case Brownell, 


said: discover good reasons for not 
following the opinions that and 
the question here presented the same the 
judgment this case (of the lower court hold- 
ing Wessel and Hartman personally liable) 
must affirmed.” 

The contrary cases are the following 

1862, Draper The Massachusetts 
Steam Heating Co. and another, Allen 
(Mass.) 338, note read: promise 
pay” and was signed Mass. Steam 
Heating Co., treasurer.” ‘The 
court held that was the note the com- 
pany and did not bind Fuller personally, 
saying 

would have been better the name 
the principal had been inserted the body 
the contract the contracting party 
the word “by” had preceded Fuller’s 
name the signature. But think the 
omission this does not change the ap- 
parent character the instrument, and that 
the whole taken together shows the 
signature the Massachusetts Steam Heating 
Company and not Fuller.” 

‘The same view was taken Maine 
Atkins Brown, Me. (1871), where 
note read “We promise pay” and was 
signed Augusta Shovel Co., Brown, 
Pres.” 

market Savings Bank, Bradw. 499, 
decided 1880, the name the corporation 
was the First Free Will Baptist 
Society Chicago.” court held that 
promissory note reading: We, the Trustees 
tlie First Free Will Baptist Society,” etc., 
and signed with the corporate name the 
society, which was added the individual 
names the trustees, was the note the 
corporation, and not the individual note 
trustees, saying 

proper mode executing corpor- 
ate contract for the officers agents who 
may act the premises subscribe the 
name the corporation their 
own official signatures. trustees ex- 
ecuting the note question, wrote the full 
corporate name the society and beside 
said name, and connected therewith 
brace, they wrote their own individual names. 
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This was execution the note officially 
and individuals.” 

California, Bean Pioneer Mining 
Company, Cal., 451, decided February, 
1885, note read, promise pay,” 
and was signed, Pioneer Mining Company, 
John Mason, Sup’t.” 

‘The court held that whether the note was 
the promise Mason the company, 
the promise the company Mason 
its agent, was ambiguous, and held that 
parol evidence was admissible show that 
was understood plaintiff the note 
the company, and that the consideration for 
which was given passed the company. 

The court, however, said: “It must 
conceded that the note had been signed 
Mining Company John Mason, 
and the superintendent had power 
execute notes the corporation, would 
the note the corporation, notwithstanding 
the words promise.” 

Latham Houston Flour Mills et. 
Texas, 127, decided March, 1887, the 
note read: “We promise pay,” etc., and 
was signed Houston Flour Mills Co., 
Shepherd, ‘The court said 

manner signing the obligation 
corporate body has been frequently recog- 
nized the same the word by’ was 
inserted between the name the corpora- 
tion and the name the officer signing the 
contract. the separate obligation 
the corporation, and not the joint promise 
the corporation and the individual who has 
evidently signed its name officer author- 
ized 

the instrument had been the note 
natural person, signed him alone, the use 
the word we’ instead ‘I’ would not 
have rendered anything else but the sepa- 
rate contract the maker. 

‘The instrument would have been the same 
every respect ifthe pronoun ‘I’ had been 
used, (citing Whitmore Nickerson, 125 
the separate and sole contract the cor- 
read, ‘We, the Houston Flour Mills Com- 
pany, promise pay’ etc., and was signed, 
‘Houston Flour Mills Co., Shep- 
herd, 

will seen from review the 
foregoing decisions, where note reads 
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promise pay,” and signed Jones Impro- 
Co., Jones, without the 
the word by,” that 

Iowa, Jones personally bound, 
and the language the contract being re- 
garded unambiguous and clearly expres- 
sing the undertaking the parties, parol 
evidence cannot introduced change his 
liability. 

California, such note regarded 
ambiguous, and parol evidence conse- 
quently admissible show the real intention 
and understanding the personal liability 

the other decisions cited, the instru- 
ment regarded the note the corpora- 
tion alone, and creates individual liability 
the part Jones. 


Validity Note Dated Sunday. 
Y., Sept. 18th, 1889. 
Barking Law Journal, 


DEAR Does the fact that note dated 
Sunday affect its validity 
Cas. 


ANSWER—A note will valid, although 
dated Sunday, provided delivered 
another day. delivery that completes 
the contract, and while has been held, 
general rule, that notes and bills made and 
delivered Sunday are void, this not 
where there has been delivery until sub- 
sequent day. Whether ratification sub- 
sequent day note executed and delivered 
Sunday will make valid, question 
which the authorities differ. 


Rate Damages Quebec Pro- 
tested Bilis. 
Mass., Sept. 26, 1889. 


Editor Banking Law Journal. 

What the law prevailing Que- 
bec damages upon bill exchange drawn 
that place upon party Boston, and returned 
protested SUBSCRIBER. 

Answer. subject governed the 
following statutory provision 

Bills exchange drawn, sold ne- 
gotiated within the Province Quebec, upon 
any person outside the Island 
Newfoundland, which are returned under 
protest for are subject 
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per cent. damages. When drawn upon any 
person Canada the Island New- 
foundland, they are not subject any dam- 
ages. both cases interest exigible from 
the date the protest.” Art. 6250, Rev. 
Stat. Quebec, 1888, amending Art. 2336, 
Civ. Code. 


REPORTS CONDITION PRI- 
VATE BANKERS WISCONSIN. 


The following act was passed the last ses- 
sion the Wisconsin legislature, and consti- 
tutes chapter 523 the Laws 1889. 


Section the revised 
statutes, the state Wisconsin, hereby 
amended read follows: Every 
person, association persons and corpora- 
tions engaged the business banking, 
buying and selling and receiving 
deposits, except corporations organized under 
the state national banking law, shall re- 
port semi-annually writing the state 
treasurer. Such reports contain the 
total amount due depositors, the amount 
funds hand, the names the persons in- 
terested carrying the business, the 
total amount capital stock 
ness, and such other items far practic- 
able bankers under the state banking law 
are required report, and shall verified 
the affidavit such persons, member 
such association corporation. 

Sec. Any person, persons, 
corporation, who shall use the words bank, 
banking banking house, upon any sign, ad- 
vertisement designation any place 
business this state, upon any posters, 
bill-heads, drafts, checks, notes bills ex- 
change, any form commercial pa- 
per business title, sign, notice desig- 
nation, shall deemed and considered 
private bank within the meaning the laws 
this state, and shall make report the 
state treasurer the same time and the 
same manner required state banks. 

Any bank, corporation, associa- 
tion, person persons engaged banking 
business within the purview the laws 
this state, who shall fail make the state 
treasurer the semi-annual report required 
law, the time and the manner provided 
law, shall forfeit the sum one thousand 
dollars, paid into the common school 
fund the state Wisconsin. 

Sec. any bank, corporation, associa- 
tion, person persons required make 
report the state treasurer provided 
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law, shall for the space thirty days after 
the same law required filed, 
neglect file said report, the state treasurer 
shall once notify the attorney-general 
such neglect, and thereupon shall the duty 
the attorney-general the naine the 
state Wisconsin, bring suit against such 
bank, corporation, association, person per- 
sons failing report, for the amount 
the penalty prescribed insection this act. 

Sec. The state treasurer hereby di- 
rected and required publish one public 
newspaper general circulation the county 
which such bank, corporation, association, 
person persons are doing business, state- 
ment the financial condition appears 
from such report reports, said bank, 
corporation, association, person persons 
doing banking business said county. 
any bank, corporation, association, person 
persons doing banking the 
the purview the laws the state Wiscon- 
sin, shallrefuse neglect make such report 
ports the state treasurer herein pro- 
vided, the state cause pub- 
the county which bank, corpo- 
ration, association, person persons are doing 
banking business, notice the neglect 
refusal such bank, corporation, associa- 
tion, person persons make such report 
reports the financial condition their 
business. ‘The expense publishing all 
notices required published under this 
act shall paid out the general fund 
the treasury the state Wisconsin upon 
accounts audited and warrants issued the 
secretary State. 

Sec. Chapter 152, laws Wisconsin 
for year 1885, hereby repealed. 

Sec. act take effect and 
force from and after its passage 
lication. 

Approved April 18, 1889. 


INVESTMENTS SAVINGS 
CONNECTICUT. 


The following act, passed the last ses- 
sion the Connecticut legislature, was ap- 
proved June 19, 1889: 

act concerning savings banks. 

Section 1800 the general statutes 
hereby amended read follows Savings 
banks may employ not exceeding half their 
deposits making loans personal security 
and the purchase the public stocks and 
bonds the United States, any the New 
England states, the states New York, 
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New Jersey, Pennsylvania, Ohio, Kentucky, 
Michigan, Indiana, Wisconsin, Iowa, 
Minnesota, Missouri, Kansas, Nebraska 
the authorized bonds any incorporated 
city the New England states, the cities 
New York, Brooklyn, Albany, Syracuse, 
Utica, Rochester and Buffalo the 
New York Philadelphia the state 
Pennsylvania; Detroit the state 
Michigan Cleveland, Columbus, Dayton and 
Cincinnati the state Ohio Chicago 
the state Milwaukee the state 
Wisconsin, and St. Louis the state 
Missouri any town borough this 
state the purchase the authorized 
bonds promissory notes counties, cities, 
towns, boroughs, and school districts this 
state the authorized bonds any other 
incorporated city not less than thirty thou- 
sand inhabitants, ascertained the United 
States census, state census made next pre- 
ceding such investment any the afore- 
said states, whose indebtedness upon its 
stocks and bonds, including the issue 
which such made and 
portion town and county debts, 
exceed eight per centum the valuation 
such property made for the assessment 
taxes next preceding such 
vided, said city has not defaulted payment 
its debts within fifteen years next preceding 
the passage this act; the stock any 
bank this state, New York city Boston 
the stock any trust company this 
state, and the first mortgage bonds any 
railroad company located any the states 
aforesaid, which has paid dividends not 
less than five per centum per annum regu- 
larly its entire capital stock for period 
not less than five years next previous 
the purchase the bonds; said 
capital stock equals exceeds amount 
the entire issue said bonds; the con- 
solidated bonds any railroad company in- 
corporated this state, and authorized is- 
sue such bonds retire the entire bonded 
debt said company provided, 
pany has paid dividends, and 
all other loans shall secured mortgage 
unencumbered real estate this state, 
worth double the amount the loan secured 
thereon provided, that the Stafford Savings 
Bank the town Stafford, and the Ston- 
ington Savings Bank the town Stoning- 
ton, may loan, the former land located 
the county Hampden the state Mass- 
achusetts, the latter land the county 
Washington the state Rhode Island. 
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The object this journal publish 

The current decisions the courts the 
United States, and all the states and territories 
upon questions banking law, including the law 
relating notes, bills, collections, and kindred 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, giving general 
view the law upon the subjects decided. 

The current enactments Congress and the 
state and territorial legislatures upon banking 
matters. 

Articles upon topics general interest 
banking law. 

Replies questions subscribers upon 
points banking law arising their business. 

Contributions matters practical bank- 
ing and financial topics. 

variety general information interest 
and value bankers and merchants. 


And also advocate reform and uniformity 
the laws the various states affecting bank- 
ers and merchants where uncertainty and conflict 
present exist. 

The character the information and the fre- 
quency issue will make this publication de- 
sirable one for bankers, merchants and bank 
torneys. THE 

Recent Commendation. 

Under date August 17th, Brundage, 
Vice-President the Russell State Bank, Russell, 
Kansas, Writing the JOURNAL, says Per- 
mit this opportunity for expressing 
our high appreciation the JOURNAL.” 


Under date September 18th, Salmon, 
Cashier the State Bank Chatham, Chatham, 
Y., writes much pleased with your 
and wish the success deserves.” 


George Sprague, Cashier the Leicester 
National Bank, Leicester, Mass., communica- 
tion dated Sept. 25, 1889, says :—‘‘I very 
much pleased with THE BANKING LAW JOURNAL. 
you will continue give few columns each 
nunber Queries and Replies’ the JOURNAL 
will great value many bankers.” 


certified check................. 263 
264 
286 
4 \ 
i { 
q 1 
° 


